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THE  STOCK  EXCHANGE  “A  SHAM  MARKET”? 


THE  RECENT 


STOCK  EXCHANGE  CASES 


GRISSELL  V.  BRISTOWE, 


AND 


COLES  V.  BRISTOWE, 


AS  DECIDED  ON  APPEAL,  STATED  BY 


TO  BE 


UNREASONABLE  AND  INEQUITABLE 

AND  MAKING  A SHAM  MARKET. 


CONSIDERED  BY 


JAMES  J.  ASTON,  Esq., 

OF  THE  MIDDLE  TEMFLE,  Q.C.  OF  THE  COUNTY  PALATINE  OF  LANCASTER. 


LONDON : 


EFFINGHAM  AVILSON,  EOYAL  EXCHANGE. 


1869. 


Price  One  Shilling, 


LONDON  : 

STEVENS  AND  BICHARDSON,  PRINTERS, 

5,  GREAT  QUEEN  STREET,  LINCOLN’S  INN  FIELDS,  W.C. 


THE  RECENT 


STOCK  EXCHANGE  CASES, 

&c.,  &c. 


That  the  recent  Stock  Exchange  decisions  on  Appeal 
in  the  cases  of  Grissell  v.  Bristowe,  38  Law  Journal, 
Com.  Pleas  1 0,  and  Coles  v.  Bristowe,  4 Law  Reports, 
Ch.  Appeal  3,  are  not  reasonable  or  equitable,  and 
make  a sham  market,  has  been  boldly  stated  by  the 
Economist  in  a leading  article  which  appeared  in  that 
paper  on  the  12th  December  last  (reprinted  by  per- 
mission in  the  Appendix  hereto). 

Such  an  allegation  requires  careful  consideration, 
as  the  regulations  and  usages  involved  in  these  cases 
are  of  general  application  to  all  similar  contracts  upon 
the  Stock  Exchange.  And  this  careful  consideration 
is  not  rendered  the  less  necessary  by  the  fact  that  one 
Court  of  Appeal  professes  itself  ready  to  adopt  a reason 
for  its  judgment  which  is  utterly  rejected  by  the  other 
Court  of  Appeal. 

Upon  carefully  considering  these  cases,  the  author 
of  the  following  observations  has  come  to  the  con- 
clusion that  many  and  good  reasons  may  be  urged  for 
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ques  ,ioning  the  decisions  in  these  cases ; they  are  so 

well  known  that  they  may  be  at  once  discussed. 

iirst,  then,  as  to  the  case  of  Grissell  v.  Bristowe,  as 

decic  ed  by  the  Court  of  Exchequer  Chamber.  The 

p-ea1  fallacy  of  this  case,  it  is  respectfully  submitted, 

IS  that  it  treats  the  contract  made  by  Grissell  with 

Bristowe  as  capable,  according  to  the  facts,  of  being 

tiansfen-ed  from  Bristowe  to  a name  or  names  given 

by  Bristowe  to  Grissell  as  the  transferrees  of  the 
share i 

Th  It  this  fallacy  is  the  key  to  the  decision  which  is 

said  1,0  be  unreasonable  and  inequitable,  would  seem 

to  be  dear, — 1st.  From  the  erroneous  statement  of  the 

practice  of  the  Stock  Exchange,  it  is  said  by  the  Court 

to  be  as  follows “ It  is  the  practice  of  the  Stock 

Exchange  for  jobbers,  on  the  re-sale  of  stock  or  shares 

bought  by  them,  to  give  the  name  of  the  party  from 

whom,  together  with  the  price  at  which,  they  have 

hough'.,  to  the  broker  of  the  parties  buying  from  them, 

on  a ticket  used  for  that  pui-pose.”  This  statement  is 

clearly  erroneous  in  this,  that  the  jobbers  do  not  give 

the  pi  ice  at  which  they  have  bought  to  the  hrohers  to 

whom  they  sell ; the  only  price  in  the  name  ticket 

is  the  price  at  which  the  purchaser  bought  them, 

into  whose  name  they  are  to  be  transferred,  and  this 

passes  from  hand  to  hand  through  the  intermediate 

dealers  as  a direction  for  the  transfer,  and  as  a draft 

for  so  nuoh  money,  and  is  very  seldom,  if  ever,  the 

price  I aid  to  the  vendor,  who  is  also  the  transferror 
of  the  shares. 
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And  the  same  fallacy  as  to  the  possibility  of  the 
transfer  of  the  contract  is  repeated  when  the  Court 
sums  up  the  evidence  as  to  the  usage.  The  Court 
says  that  “ the  sum  and  substance  of  the  usage  as  we 
collect  it,  after  a careful  consideration  of  the  statement.s 
in  the  case,  may  be  thus  stated : — It  appears  that  in 
transactions  between  members  of  the  Stock  Exchange, 
there  is  an  implied  understanding  that,  on  the  pur- 
chase of  stock,  the  jobber  shall  be  at  liberty  by  a 
given  day,  commonly  called  the  name  day,  to  substi- 
tute, if  he  be  able  to  do  so,  another  party  or  parties 
as  buyers,  and  so  relieve  himself  from  further  liability 
in  the  contract,  provided  that  such  party  or  parties 
be  persons  to  whom  the  seller  cannot  reasonably 
except,  and  that  such  party  or  parties  accept  the 
transfer  of  the  shares,  and  'pay  the  price  agreed  upon 
between  the  seller  and  the  jobber  in  other  words, 
become  the  buyer  of  the  shares,  and  pay  the  price 
agreed  on  between  the  seller  and  the  jobber.  This, 

the  Court  says,  appears  to  be  the  true  statement  of 
the  usage  ; but  as  the  facts  are,  and  as  is  well  known 
to  everybody  on  the  Stock  Exchange,  this  summary 
is  not  a true  statement  of  the  usage.  The  nominee 
of  the  jobber  never  undertakes  to  pay  other  than 
his  (the  nominee  s)  own  purchasing-price,  and  never 
agrees  to  become  the  buyer  of  the  shares  and  pay  the 
price  agreed  on  between  the  seller  (the  transferror) 
and  the  jobber — in  other  words,  never  agrees  to  take 
upon  himself  any  other  contract  than  his  own,  which 
is  at  a price  almost  invariably  different  to  the  price 
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j received  by  the  seller  who  transfers  the  shares.  The 

price  named  in  the  transfer  may  be  more,  much  more, 
than  the  seller  has  a right  to  retain  to  himself,  in 

1 which  case  he  accounts  with  his  vendee  for  the  excess 

receivsd.  It  seems  impossible  reasonably,  according 
to  eitier  Law  or  Equity,  to  hold  that  an  admitted 
contract  by  Grissell  with  Bristowe,  to  transfer  a cer- 
tain lumber  of  shares  at  a given  price,  can  be  trans- 
ferred by  any  usage  into  another  contract  by  Grissell 
with  ] Iristowe  s nominee  to  transfer  the  same  number 

I 

of  sha  :es  at  another  price  to  such  nominee. 

The  price  named  in  the  transfer  is  not,  according  to 
the  piactice,  treated  as,  nor  is  it  in  fact,  the  price  at 
which  Bristowe  bought  of  Grissell.  The  price  may 
not  be  even  the  price  at  which  Bristowe  sold,  as  his 
sale  n ay  not  have  been  to  the  nominee,  but  to  some 
other  person  whose  nominee  the  transferree  is. 

BeJ'ore  leaving  this  point  it  may  be  as  well  to  refer 
to  the  Stamp  Act,  as  to  stating  the  consideration  paid 
by  th  3 last  sub-purchaser.  One  of  the  provisions  of 
the  5,)  George  3,  c.  184,  is  to  the  effect,  “ That  where 
any  p srson,  having  contracted  for  the  purchase  of  any 
lands  or  other  property,  but  not  haviiig  obtained  a 
conve  y^ance  thereof,  shall  contract  to  sell  to  any  other 
persor,  and  the  same  shall  in  consequence  be  con- 
veyed immediately  to  the  sub-purchaser,  the  principal 
or  only  deed  or  instrument  of  conveyance  shall  be 
charg  id  with  the  said  ad  valorem  duty  in  respect  of 
the  pi  rchase  or  consideration  money  therein  mentioned 
to  be  paid,  or  agreed  to  be  paid,  by  the  sub-purchaser.” 

i 
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The  statement  of  this  last  price  on  the  contract  of 
transfer  as  if  it  were  the  price  actually  paid  by  the 
transferree  to  the  transferror,  would  seem  to  have  been 
the  cause  of  all  the  difficulties  in  these  cases,  and  is 
perhaps  the  only  erroneous  point  of  Stock  Exchange 
practice  i it  states  what  in  effect  is  a false  statement, 
and  a false  statement  wider  seal  on  the  face  of  the 
transfer  as  in  effect,  though  the  money  may  actually 
be  paid  by  the  transferree’s  broker  to  the  transferror  s 
broker,  it  is  not  paid  to  the  transferror,  and  but  only 
his  own  sale  price  is  ever  received  by  him.  The  prac- 
tice is  provided  for  by  Buie  89  of  the  Stock  Exchange 
Committee,  which  provides  that  “ the  seller  of  shares 
or  stock  shall  cause  the  same  to  be  transferred  at  the 
price  marked  upon  the  ticket  given  him  by  the  buyer, 
with  a provision  requiring  such  price  to  be  a price 
during  the  account  or  two  preceding  accounts.  This 
rule  requires  amendment : it  is  a source  of  great  un- 
easiness and  perplexity  to  many  persons  not  familiar 
with  Stock  Exchange  practice,  and  sometimes  such 
persons  think  that  their  brokers  have  cheated  them 
when  they  are  made  to  execute  a deed  stating  that 
they  have  received  more  money  than  they  have 
received.  It  would  be  easy  enough  to  state  the 
facts  as  they  are,  without  making  a false  statement 
on  the  deed.  For  instance,  the  transfer  might  run 
thus  I,  ) in  consideration  of  the  sum  of 

£ , paid  by  , according  to  the  usages 

of  the  Stock  Exchange,  as  the  sub-purchaser  of  the 
shares  hereinafter  mentioned  (my  purchase-money  as 
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vendor  of  the  said  shares  having  been  duly  paid 
accoriing  to  such  usages),  do  hereby  bargain,  &c.” 
If  tie  facts  were  thus  stated,  would  it  not  throw 
light  upon  the  whole  difficulty  as  to  the  usages  ? 
The  consideration  might  then  be  read  according  to 
the  ;acts  thus — that  the  number  of  shares  were 
from  each  sale  held  as  between  each  vendor  and 
vendee,  for  better  for  worse,  at  the  risk  of  each 
vend(je,  at  the  price  agreed  on  between  them,  and  so 
on,  tl  rough  as  many  parties  as  there  were  vendors  and 
vend(  es,  and  each  vendor  looking  to  his  vendee,  and 
vice  lei'sa. 

Th  it  the  original  contracts  were  as  above  sug- 
gested there  seems  to  be  no  question,  and  the 
difficilty  has  been  entirely  caused  by  supposing  that 
the  usages  as  to  the  mode  of  carrying  out  such  con- 
tracts have  in  some  way  altered  the  contracts  by  the 
exerc.se  of  some  judgment  in  the  transferror  or  his 
broker  as  to  whether  the  proposed  transferree  is 
reasonably  objectionable  or  not,  and  by  supposing 
that  ;he  transferror  has  under  such  usages  elected  to 
give  up  his  contract  with  his  vendee  and  to  make 
another  with  his  nominee  (the  transferree). 

The  true  view  of  the  contract,  as  affected  by  the 
usages,  it  is  submitted,  is,  that  the  contract  was  a 
substantial  contract  between  Grissell  and  Bristowe 
as  yrincij[>als,  and  that  the  conveyance  of  the 
shares  was  merely  collateral  to  the  contract.  In 
Wilkinson  v.  Lloyd,  7 Queen’s  Bench,  27,  where  a 
transi:jr  had  been  executed  and  the  shares  paid  for, 
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and  the  directors  refused  to  allow  the  transfer 
to  be  completed  pending  an  action  which  they  had 
commenced  against  the  transferror,  Wilkinson,  the 
transferree,  brought  his  action  against  Lloyd,  the 
transferror  and  vendor,  for  the  purchase-money,  as 
for  money  had  and  received  to  his  use  by  Lloyd, 
and  it  was  objected  that  there  was  no  complete 
failure  of  consideration,  as  the  transfers  had  not  been 
returned  to  the  defendant,  and  still  existed.  Mr. 
Justice  Patteson,  in  delivering  the  considered  judg- 
ment of  the  Court,  says,  as  to  this  point  upon  the 
last  objection  : — “ We  entertained  considerable  doubt, 
as  inconvenience  and  difficulty  may  be  occasioned  to 
the  defendant  if  the  transfers  executed  by  him  are  not 
returned  or  cancelled.  But  we  think  that  the  return 
or  cancelling  of  the  transfers  is  not  a condition  pre- 
cedent to  the  plaintiff  s right  to  recover  the  purchase- 
money  upon  failure  by  the  defendant  to  give  posses- 
sion or  the  right  to  the  possession  of  the  thing  sold — 
the  instruments  of  transfer  are  collateral  to  the 
contract  and  the  subject-matter  of  the  sale ; and 
though  the  defendant  may  be  entitled  to  require 
their  re-delivery  to  him,  we  think  the  non-completion 
of  the  transfers  such  a failure  of  consideration  as 
entitles  the  plaintiff  to  recover  in  this  action,  though 
the  instruments  executed  by  the  defendant  have  not 
been  returned.” 

It  seems  almost  unnecessary  to  deal  with  another 
fallacy  in  the  judgment  of  the  Exchequer  Chamber, 
as  if  it  be  conclusively  shewn  that  there  never  was 
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or  could  be  any  transfer,  according  to  the  usages,  of 
Grisi sells  contract  at  one  price  to  Bristowe’s  nominee 
at  a lother  price,  any  questions  whether  the  seller  is 
satis  led  with  the  buyer,  or  whether  he  has  any 
opportunity,  by  reasonable  or  any  diligence,  of  pro- 
tecti  ig  himself  against  loss,  do  not  seem  to  arise  in 
practice — in  fact,  they  do  not  and  cannot  arise,  as,  if 
the  last  person  to  whom  the  name  ticket  is  delivered 
is  to  be  bound  by  the  acceptance  of  the  name  given  in 
the  ticket,  so  must  every  person  through  whose  hands 
it  may  have  passed  (and  a ticket  may  pass  through 
ten,  awenty,  or  more  hands  in  the  space  of  an  hour  or 
two),  and  how  could  it  reasonably  be  said  that  every 
perscn  taking  the  ticket  was  bound  by  the  name 
meni  ioned  therein  1 

T1  e supposed  difficulty  as  to  the  execution  of  the 
transfer  will  be  further  dealt  with  in  considering  the 
case  in  Chancery. 

Ai  i to  the  concluding  statement  of  the  Court,  that 
in  tl  leir  opinion  “ the  contract,  as  interpreted  by  the 
usag3,  was  that  the  defendants,  the  first  buyers,  were 
to  be  at  liberty  to  transfer  the  contract,  with  all 
its  r ghts  and  obligations,  to  any  sufficient  buyers 
who  would  take  it  upon  them  with  all  its  inci- 
denU!'  This,  it  is  submitted,  clearly  was  not  so, 
for  tbe  reason  mentioned — namely,  that  the  con- 
tract of  the  transferror  was  made  by  his  broker 
at  0 le  price,  and  the  contract  made  by  the  trans- 
ferrer with  his  vendor  or  jobber  was  made  at  another 
price . 


N 0 payment  of  the  price  by  the  transferree’s  broker 
would  bind  the  transferree  to  accept  from  the  trans- 
ferror a contract  different  to  the  one  the  transferree 
really  made,  and  if  the  transferror  were  to  allege  that 
he  sold  the  shares  to  the  transferree  at  the  price 
named  in  the  transfer,  the  transferror  must  necessarily 
fail  in  proving  such  an  allegation,  as  no  such  sale 
ever  took  place. 

In  Hawkins  v.  Maltby,  37  Law  Journal,  Chancery, 
58,  Lord  Chelmsford  confirmed  the  dismissal  of  the 
bill  of  Hawkins,  with  costs,  expressly  on  the  ground 
that  he  had  alleged  his  sale  at  one,  viz.,  the  price  at 
which  he  had  sold,  and  yet  claimed  a specific  perform- 
ance against  Maltby  on  a transfer  at  another  ]3rice, 
such  price  being  the  price  at  which  Maltby  had 
bought,  and  which,  according  to  the  practice,  was  the 
price  mentioned  in  the  transfer.  When  the  facts 
of  the  Stock  Exchange  practice  are  fully  under- 
stood, his  Lordship  s observations  practically  dispose 
of  the  question  whether  there  is  any  bargain  between 
the  transferror  and  the  transferree — not  being  the 
vendee  of  the  transferror.  His  Lordship  says  ; — “By 
this  bill  the  plaintiffs  seek  a specific  performance  of  an 
agreement  for  a transfer  of  these  forty  shares,  in  con- 
sideration of  the  purchase-moneys  of  £202  10^.,  which 
were  sent  to  the  brokers  to  be  handed  by  the  defen- 
dant’s brokers  to  Messrs.  W ilkin,  for  the  defendant,  and 
the  plaintiffs,  by  their  bill,  pray  that  the  defendant 
may  be  decreed  specifically  to  perform  the  agreement 
so  entered  into  by  him,  as  aforesaid,  for  the  purchase  of 
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forty  shares  in  the  said  Imperial  Mercantile  Credit 
Company  (Limited).  Now,  is  there  any  proof  of  any 
SI  Lch  contract  having  been  entered  into '?  The  only 
p:  -oof  that  is  given  is  of  this  transfer,  which  is,  ‘ in 
cc  nsideration  of  £145  paid  to  me  by  Mr.  James  John 
IV^  .altby,  I hereby  bargain,  sell,  assign,  and  transfer  to 
the  said  J.  J.  Maltby,  the  forty  shares  numbered,' 
& 3.  If  I were  to  make  a decree  for  the  specific  per- 
formance  of  this  contract  which  is  alleged  in  the  bill, 
I should  compel  the  performance  of  a contract  into 
wiich  the  parties  never  entered.  The  proof,  there- 
fo:e,  of  the  contract,  in  the  plaintiffs'  bill,  entirely 
fa  Is ; and  it  is  quite  impossible,  therefore,  that  they 
ca  n be  entitled  to  the  relief  which  they  pray  by  this 
particular  bill.  Whether  on  a bill  properly  framed, 
st  iting  the  real  nature  of  the  transaction,  the  plaintiffs 
w luld  be  entitled  to  recover  is  a different  thing ; but 
under  these  circumstances  I feel  myself  compelled  to 
sc  y that  the  plaintiffs  have  failed  in  proof  of  the  con- 
tract  of  which  they  seek  the  specific  performance,  and 
tl  erefore  I must  affirm  the  decree  and  dismiss  the 
a]ipeal." 

It  is  true  that  in  this  case  Lord  Chelmsford  lets  fall 
so  aie  observations  to  the  effect,  that  if  the  contract  had 
be  en  differently  stated,  the  plaintiffs  might  have  made 
on  t a case ; but  surely,  if  the  defendant  did  not  buy 
at  the  price  of  £202  106\  (the  price  at  which  the 
plaintiffs  sold),  and  therefore  the  plaintiffs  failed  in 
tieir  suit,  they  ought  equally  to  have  failed  if  they 
hc  d alleged  that  they  had  sold  and  the  defendant 
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bought  at  the  price  named  in  the  transfer  (£145)  as 
the  purchase-money,  as  it  is  clear  the  plaintiffs  did  not 
sell  at  that  price. 

The  Court  of  Exchequer  Chamber  seemed  to  think, 
that,  by  preparing  the  transfers  and  executing  them, 
the  plaintiff  had  accepted  the  transferrees  as  buyers,  in 
the  place  of  the  jobber;  but  as  this,  together  with 
the  acceptance  of  and  payment  for  the  shares  and  cer- 
tificates by  the  transferrees'  brokers,  was  the  ground 
of  tlie  decision  of  the  case  of  Coles  v.  Bristowe,  in 
Chancery,  that  case  may  be  now  considered. 

In  Coles  V.  Bristowe,  the  late  Lord  Chancellor,  Lord 
Cairns,  says  : — “ It  may  be  well  to  repeat,  in  order  to 
prevent  misapprehension,  that,  in  our  opinion,  the 
liability  of  the  defendants  continued  entire  and  un- 
broken until  there  was  an  acceptance  by  the  plaintiffs 
by  the  preparation  and  execution  of  the  transfers  of 
the  names  sent  in  by  the  defendants  as  purchasers, 
and  until  there  was  an  acceptance  of  the  shares  by  the 
purchasers,  through  the  delivery  to  their  brokers  of, 
and  payment  by  their  brokers  for,  the  transfers  and 
certificates  of  the  shares.” 

Now,  is  there  not  here  the  same  fallacy  which  is 
above  exposed  in  the  case  at  law — the  acceptance  of 
the  substituted  names  as  purchasers  ? A purchaser 
can  only  be  a purchaser  at  a price ; and  yet  the  sub- 
stituted purchaser  is  a purchaser  at  one  price,  and  his 
acceptance  by  a vendor  who  sold  at  another  price  is  to 
be  taken  as  making  a contract  between  them,  and,  if 
so,  at  what  price?  Not  at  the  vendor's  price,  certainly; 
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the  t is  not  mentioned  in  the  transfei’.  And  how  can 
it  1 )e  at  the  vendee’s  price,  as  the  price  mentioned  in 
th(  transfer  was  much  lower  than  tlie  price  actually 
received  by  the  vendor,  the  difference  between  the 
trs nsferree’s  price  and  the  transferrors  price  being 
pa  d to  him  by  his,  the  transferror  s,  vendee  1 

The  fallacy,  running  through  botli  the  cases,  as  to 
th(  !re  having  been  any  acceptance  of  the  transferree  so 
as  to  discharge  the  transferror’s  vendee,  is  made  still 
plainer  by  reading  the  79th  Rule  of  the  Stock  Ex- 
change, wliich  provides  that  “ a meiaber,  having  sold 
sto  ck  or  other  securities,  and  transferred  or  deHvered 
th(!  same,  according  to  the  tichet  or  directions  given 
hir  1 by  the  buyer,  has  a right  to  deraand  payment  of 
su(  h buyer  ; and  in  case  the  seller  apply  to  the  member 
wl  ose  name  is  on  the  ticket,  and  is  either  refused  pay- 
ment or  receives  a cheque  which  is  dishonoured,  the 
bryer  shall  make  immediate  payment.”  This,  coupled 
with  the  Rule  (89)  above  mentioned,  clearly  shows  the 
true  view,  according  to  the  usages  of  the  Exchange, 
vi.;.,  that  the  ticket  is  a mere  direction  by  the  buyer 
as  to  how  the  property  is  to  pass,  and  that  the  trans- 
fei  ror  is  bound  to  prepare  his  transfer  at  the  price 
and  to  the  name  directed,  and  that  neither  the  name 
nor  the  price  is  submitted  to  him  for  adoption  or 
re  ection  j each  contract  is  an  ahsolute  independent 

t.  ^ 

coLitract  between  each  vendor  and  vendee,  and  the 
m )de  of  fulfilment  is  only  collateral  to  the  contract 
to  interpret  the  contract,  as  meaning  that  the  jobber 
m ght  either  accept  the  shares  himself  or  give  a name 
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or  names  of  a transferree  or  transferrees,  to  whom  no 
reasonable  objection  can  be  made,  would  seem  simply 
to  make  a new  contract  for  the  parties  by  inserting  a 
material  condition  to  which  they  have  not  agreed. 

The  power  of  exception  to  the  proposed  transferree 
is  considered  an  essential  term  of  the  contract  by  the 
Court  of  Appeal  in  Chancery,  and  though  not  con- 
sidered essential  by  the  Court  of  Appeal  at  Law,  it  is 
yet  adverted  to  in  terms  importing  that  it  practically 
existed  and  was  reasonable.  It  is,  however,  sub- 
mitted that  it  is  unknown,  in  fact,  to  the  practice  of 
the  Exchange,  and  is  unreasonable  in  itself  It  is 
clearly  unknown  to  the  practice  of  the  Stock  Ex- 
change, because  there  is  no  provision  in  their  rules 
for  any  such  exception,  and  the  seller  is  bound  abso- 
lutely to  transfer  at  the  price  and  to  the  name  given 
him  by  the  buyer,  under  the  Rules  79  and  89  above 
mentioned. 

It  is  unreasonable,  because  the  practice  does  not 
allow  the  time  necessary  for  the  due  execution  of 
any  such  power  by  sending  to  or  communicating 
with  persons,  it  may  be,  hundreds  or  thousands  of 
miles  distant,  in  order  to  make  the  necessary  inquiries 
as  to  the  solvency  or  competency  of  the  proposed 
transferree.  It  may  be,  as  has  happened,  that  he  is  an 
infant,  and  how  is  the  transferror  to  ascertain  this 
Is  he  to  search  for  the  certificate  of  his  baptism  or 
other  evidence  to  show  the  age  of  the  proposed  trans- 
ferree 1 and  if  so,  who  is  to  pay  him  for  doing  it,  and 
how  is  he  to  consider  this  in  fixing  the  price  for  his 
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shales'?  Every -person  taking  the  ticket  on  the  name 
(Jay  has  as  much  right  to  he  satisfied  with  the  name 
give 'I  as  the  ultimate  person  who  receives  it,  if  there 
IS  c ny  power  of  exception  to  the  name,  and  it  is 
manifest  that  the  practice  allows  no  reasonable  time 
to  such  persons  for  considering  whether  they  ought  to 
be  s itisfied  with  the  name  given. 

T ,ie  power  of  exception  is  unreasonable^  because  al- 
mosl  every  name  ticket  would  he  open  to  a reasonable 
ohjci  tion  on  the  face  of  it,  as  every  vendor  might  reason- 
ably say,  I know  nothing  of  your  proposed  transferree, 
and  [ refuse  to  deal  with  him  on  that  account ; I have 
no  time  or  means  to  spend  in  ascertaining  his  respect- 
abili;y  or  responsibility,  or  whether  he  is  competent 
to  a(  cept  the  shares  ; he  or  she  may  be  an  infant  or  a 
man  ied  woman,  for  aught  I know,  and  I decline  to 
acce^)t  him  or  her. 

It  is  also  unreasonable  because  no  seller  on  the 
Stock  Exchange  would  deal  with  any  other  than 
a kr  .own  buyer  as  a principal,  and  if  he  is  to  take 
Ills  buyer  as  the  agent  of  an  unknown  principal, 
as  tv  ivhose  solvency  he  may  have  to  take  exception, 
the  undamental  Rule  of  the  Stock  Exchange,  that 
eveiy  member  deals  as  a principal,  is  altogether  set 
aside  and  rendered  inoperative. 

But  then  it  may  be  asked,  what  can  be  said  as  to 
the  t xecution  of  the  transfers  ? How  can  the  trans- 
ferror  give  his  vendees,  the  Bristowes,  the  shares  and 
certi  icates,  if  he  has  executed  the  transfers  and  passed 
the  certificates  to  another  person  1 To  this  question 
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it  may  be  answered,  first,  that  this  has  all  been  done 
at  Bristowe  s request  and  by  Bristowe  s directions,  and 
it  is  just  the  same  as  if  the  shares  had  been  transferred 
and  the  certificates  delivered  to  Bristowes  themselves. 
What  is  the  difference  ? Bristowes  have  bought  the 
shaies  at  a price,  and  are  bound  to  take  them  and  pay 
for  them,  and  they  say  in  effect  we  will  pay  you  part 
of  the  price  by  our  cheque  or  in  account,  and  the  re- 
mainder by  a ticket  on  a sub-purchaser  under  us,  to 
whom  we  direct  you  to  transfer  the  shares  and  hand 
over  the  certificates.  How  does  it  lie  in  the  mouths 
of  the  Bristowes  to  say  that  they  have  not  got  the 
certificates  and  the  transfers,  when  they  have  been 
delivered  to  their  order  ; and,  secondly,  that  if  thei'e 
was  any  difficulty  in  the  plaintiffs’  wa}^  by  reason  of 
the  execution  of  the  transfer  at  the  very  highest,  it 
was  only  one  of  procedure,  and  did  not  touch  their 
ultimate  right  of  indemnity  against  their  vendees,  the 
jobbers.  Assume  for  a moment  that  the  transferrors, 
by  the  effect  of  the  ticket,  were  bound  to  look,  in  the 
f'ist  instance,  to  the  transferrees  for  payment  of  the 
sum  of  money  mentioned  in  the  ticket  and  transfer, 
and  for  the  ulterior  consequence  of  indemnitv,  liow  or 
why  should  this  release  tlie  transferror’s  vendee  ? It 
clearly  would  not  as  to  the  money  if  not  paid,  and 
therefore,  should  it  release  the  jobbers  as  to  the 
indemnity  if  the  transferrees  refuse  to  complete,  and 
will  not  indemnify  the  vendors  ? At  the  very  highest 
the  point  ought  not  to  be  put  higher  than  this: 
Youi  suit  IS  defective,  as  you  have  undertaken  in  the 

c 


18 


I 


first  instance  to  look  to  the  transfeirees,  and  you 
should  have  made  them  defendants,  and  have  prayed 
that  they  should  indemnify  you  and  pay  the  costs, 
and  failing  their  indemnity,  then  you  should  have 
aske(.  relief  against  your  vendees.  This  would  work 
out  complete  justice  between  all  parties,  and  in  many, 
if  net  in  most  cases,  the  transferrees  could  and  would 
pay,  and  thus  no  injustice  be  done. 

Tlie  true  construction  of  Stock  Exchange  contracts 
by  mombers  would  seem  to  be  this — the  contracts  are 
binding  on  the  parties  as  principals,  and  are  to  the 
effect  that,  from,  the  time  of  the  bargaiii,  the  quantity 
of  shares  or  stock  dealt  in  are  at  the  risk  of  the  pur- 
chaser, provided  there  is  no  default  on  the  part  of  the 
vendor,  and  that  such  bargains  may  be  directed  by 
the  buyer  to  be  fulfilled  by  the  seller  by  transfers  at 
any  market  price  (within  three  accounts)  to  any  trans- 
ferre<!  the  buyer  may  name,  and  that  the  seller  may,  if 
so  di;’ected,  go  to  such  transferree  or  his  agent  for  the 
trans  ferree's  piircliase-money,  and  take  the  transfer  and 
certiheates  to  him,  and  if  the  same  are  so  taken,  and 
are  geod  shares  and  certificates,  and  there  is  no  valid 
objeefion  by  the  company  against  the  transferror,  and 
if  the  transferror  s purchase-money  is  set  tled  in  account 
with  his  buyer,  there  is  a fulfilment  of  the  seller’s  obli- 
gations to  the  vendee,  but  this  does  not  relie're  the 
vendee  from  his  obligations  to  the  vendor  for  any 
default  on  the  part  of  his  (the  vendee’s)  nominee  or 
transferree,  as,  if  his  cheque  is  not  imid,  the  original 
buyer  must  make  immediate  payment. 
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That  the  proposition  decided  in  Chancery,  that 
when  the  transfers  and  certificates  are  accepted  and 
paid  for  by  the  transferree  the  jobber  is  discharged 
from  all  hability,  cannot  be  sustained,  is,  jjerhaps, 
sufihciently  obvious  by  considering  that,  although  the 
transferree  may  accept  and  pay  the  contract  money 
and  execute  the  transfer,  and  become,  as  supposed  by 
the  Courts,  a substituted  contractor  with  the  trans- 
ferror, he  may,  notwithstanding,  not  get  his  shai’es, 
as  the  company  may  refuse — as  in  Wilkinson  v.  Lloyd 
— to  register  the  transfer,  on  account  of  some  claim 
against  the  transferror.  What,  in  such  case,  is  the 
transferree  to  do  1 He  cannot  get  his  shares  ; is  his 
only  remedy  on  his  supposed  contract  with  his  sup- 
posed vendor  the  transferror  ? — or  could  he  not  say,  as 
in  the  case  above  mentioned,  to  his  real  vendor,  “ You 
bargained  to  give  me  shares  which  I could  get  trans- 
ferred. These  cannot  be  transferred  owing  to  the 
default  of  the  transferror  you  introduced  to  me.  You 
must  return  my  money,  or  find  me  other  shares?” 
The  default  here  suggested  was  caused  by  the  default 
of  the  nominee  of  the  seller  with  whom  the  transferrees 
dealt ; and  this  seller  was  held  hable  to  return  his 
purchase-money,  and  consequently  liable  for  the  acts 
of  his  nominee.  And  this  is  consistent  with  the  84th 
Kule  of  the  Stock  Exchange,  which  provides  ‘‘  That 
the  seller  of  registered  stock  or  shares  is  responsible 
for  the  genuineness  and  regularity  of  all  documents 
delivered,  and  for  such  dividends 

until  reasonable  time  has  been  allowed  to  the 
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to  ex  )cute  and  duly  lodge  such  documents  for  verifica- 
tion and  registration.”  A seller,  therefore,  delivering 
stock  or  shares  to  his  buyer  through  the  hands  of 
anotl  ler  person  is  responsible  to  his  buyer  for  defaults 
of  the  transferror  ; and  why  should  not  the  converse 
be  tr  ae,  viz.,  that  the  buyer  is  responsible  to  his  vendor 
for  d jfaults  of  his  vendee  ? 

E\ery  contract  on  the  Stock  Exchange  is  made  by 
the  members  as  principals,  and  surely  this  must  mean 
that  each  undertakes  personally  that  the  entire  con- 
tract shall  be  carried  out,  so  far  as  they  are  respec- 
tivel}  concerned — the  seller  contracting  for  good 
share  i,  and  to  find  a transfen-or  capable  and  willing, 
and  allowed  by  the  company,  to  transfer  and  to  hold 
any  subsequent  advantage  arising  in  respect  of  the 
shares  for  the  benefit  of  the  buyer,  and  the  buyer 
contracting  to  pay  (or  receive  his  purchase-money, 
as  the  case  may  be),  and  take  the  transfer  either  to 
hims(  df  or  to  his  nominee,  and  that  he  or  his  nominee 
shall  and  will  do  all  things  necessary  to  take  the 
shares,  and  also  to  indemnify  the  vendor  from  all 
subsequent  liabilities  on  the  shares. 

Tlie  sale  must  mean  this,  or  it  is  not  a complete 
sale  at  all.  There  is  no  magic  in  shares,  and  sup- 
posing instead  of  shares  it  was  the  case:  of  a sale  of  a 
lease  subject  to  a rent,  each  buyer  would  have  to 
indemnify  his  vendor,  and  the  mere  fact  that  the 
ultiniate  transfer  had,  perhaps  to  save  trouble,  inac- 
cural  ely  described  the  relations  of  the  parties  and  the 
con  tracts  between  them,  ought  not,  in  Equity,  to 
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interfere  with  the  carrying  out  of  the  contracts  made 
according  to  the  facts. 

It  is  true  that  if  the  rule  as  to  making  the  contracts 
as  principals  were  fully  carried  out  in  practice,  the 
effect  would  be  to  make  the  purchasing  broker,  whose 
principal  refuses  to  perform  his  bargain,  responsible 
on  the  Stock  Exchange  for  his  default ; but  this  is 
consistent  with  Stock  Exchange  usage,  and  also  with 
good  sense,  as  throwing  the  burthen  caused  by  the 
defaulter  on  the  member  of  the  Stock  Exchange  who 
introduced  the  defaulter  to  the  contract.  The  jobber 
would  be  just  as  safe  as  he  is  now,  but  the  responsi- 
bility would  be  thrown  upon  the  broker,  who  could 
sue  his  principal  for  any  payments  made  on  account 
of  such  liability  as  money  paid  to  his  use. 

That  the  broker,  according  to  the  usage  of  the 
Exchange,  is  responsible  for  his  clients  is  clear,  as  he 
does  business  as  a principal  for  them.  Rule  4.9  of  the 
Stock  Exchange  Committee  is  as  follows : — “ The 
Stock  Exchange  does  not  recognise  in  its  dealings 
any  other  parties  than  its  own  members.  Every  bar- 
gain, therefore,  whether  for  account  of  the  member 
effecting  it  or  for  account  of  a principal,  must  be 
fulfilled  according  to  the  regulations  and  usages  of 
the  House ; and  should  a principal,  without  the  con- 
sent of  the  Committee,  attempt  to  enforce  by  law  a 
claim  against  a member  of  the  Stock  Exchange,  the 
Committee  will  decide  as  to  the  liability  of  the  broker 
or  agent  of  such  principal  for  any  cost  or  damages 
incurred  in  consequence  of  legal  proceedings.” 
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To  show  how  the  Committee  of  the  Stock  Exchange 
carr]  ^ out  this  Rule,  I may  mention  that  after  Mr.  Stray 
— in  the  case  of  Stray  v.  Russell — had  failed  to  recover 
from  a jobber  the  moneys  his  brokers  had  paid  against 
his  ( irection,  but,  according  to  the  usages  and  to  their 
contract  made  for  him  for  some  Royal  British  Bank 
shar  3S  purchased  before  the  failure  of  the  bank,  Russell 
demmded  of  Stray’s  brokers  certain  extra  costs,  as 
between  attorney  and  client,  to  which  he  had  been 
put  through  Stray’s  action,  as  responsible  for  his  acts, 
and  the  Committee  ordered  these  costs  to  be  paid  by 
Stray’s  brokers. 

It  is  submitted  that  it  is  much  more  consistent 
witl  good  sense  to  make  the  broker  responsible  for 
his  own  client  whom  he  introduces  to  the  Exchange, 
ratiiBr  than  to  put  upon  him  the  responsibility  of 
exei  cising  “ reasonable  diligence,”  in  order  to  ascertain 
whether  the  name  tendered  by  the  jobber  is  the  name 
of  a person  with  whom  his  client  ought  to  be  satisfied. 

T be  Court  of  Exchequer  Chamber  said  that,  “ If  a 
buy3r  is  found  as  to  whom  the  seller’s  broker  is  satis- 
fied the  seller  has  all  that  he  sought  ibr.  In  practice 
no  seller  employing  a broker  to  sell  stock  or  shares 
for  him  thinks  of  limiting  the  authority  of  the  broker 
to  S'jUing  exclusively  to  a jobber.  Ho  is  satisfied  with 
the  buyer  whom  the  broker  finds  for  him,  and  for  the 
obv  ous  reason  that  he  has  it  in  his  jpower,  by  reason- 
able diligence  by  himself  or  his  broker,  to  protect 
himself  against  loss.” 

It  is,  however,  submitted  that  this  is  not  so,  and 
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that  no  broker  erer  does  or  would  undertake  the 
responsibility  of  ascertaining  whether  the  name  given 
to  him  represents  a person  ivith  ivhom  he  ought  to  he 
satisfed  as  a person  competent  to  protect  his  client 
against  loss.  The  broker  deals  with  the  jobber  and 
with  him  only. 

The  only  ground  upon  which  the  decisions  in 
error  could  be  supported  is  to  say  that,  according  to 
the  usage,  whoever,  on  the  balancing  of  the  account, 
turn  out  to  be  the  real  transferrees  of  the  shares  to 
be  transferred  on  the  settlement  of  the  account,  shall 
be  accepted  by  the  vendors  who  turn  out  to  be  the 
transferrors  as  satisfactory  transferrees,  and  as  dis- 
cliarging  the  transferror’s  vendee  without  any  reference 
to  the  consideration  whether  the  names  thus  given 
are,  in  the  absence  of  fraud,  reasonably  free  from 
objections  ; but  this  ground,  which  is  the  only  possible 
ground  upon  which,  as  I conceive,  according  to  the 
usages,  the  decisions  under  consideration  can  be  sup 
ported,  is  expressly  rejected  by  one  Court  of  Appeal, 
consisting  of  the  Lord  Chancellor  and  the  Lords 
Justices,  whilst  the  other  Court  of  Appeal,  viz.,  the 
Exchequer  Chamber,  expresses  itself  as  prepared,  if 
necessary,  to  adopt  it.  Both  courts  cannot  be  right, 
as  they  are  expressly  opposed  in  their  views. 

The  Court  of  Chancery  says  : “ The  question,  how- 
ever, remains — what  is  the  exact  contract  or  liability 
of  the  jobber  ? It  was  at  one  part  of  the  argument 
of  the  counsel  for  the  appellants  contended  that  the 
dealings  of  a jobber  in  shares  for  any  particular 
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settling  day  being  very  large,  it  was  not  to  be  sup- 
posed that  the  jobber  intended,  for  the  small  remune- 
ration he  received,  to  assume  the  liabilities,  it  might 
be,  many  hundred  thousand  pounds ; and  it  was 
suggested  that  the  only  undertaking  he  came  under 
to  t le  seller  was,  that  at  the  settling  day  he  would 
pay  the  price  and  give  a name  for  the  shares,  and 
that  thereupon,  whether  the  name  was  objectionable  or 
unobjectionable,  whether  the  person  did  or  did  not 
acce]>t  the  shares,  the  jobber  was  released  from 
liabi  ity.  This  argument,  in  our  opinion,  puts  the 
case  of  the  jobber  much  too  high — such  a contract 
Avouhl  be  highly  unreasonable,  if  not  illusory.  It 
woull  or  might  practically  absolve  the  jobber  from 
any  liability  whatever  beyond  the  payment  of  the 
pure]  lase-money,  and,  in  ordinary  cases,  the  mere 
payment  of  the  purchase-money,  without  substitu- 
tion of  liability  upon  the  shares,  would  effect  only  a 
part,  and,  in  cases  like  the  present,  the  least  important 
part,  of  the  object  of  the  vendor.” 

T1  e Court  of  Exchequer  Chamber  says  : — “ Accord- 
ing 1 3 the  usages  as  stated  in  the  case,  the  defendants 
were  only  bound  to  find  a party,  or  parties,  able  and 
willii  g to  stand  in  their  place  and  discharge  the  obli- 
gatio  IS  of  the  contract,  or  in  the  altei'native,  to  fulfil 
the  contract  themselves.  But  the  first  of  these  alter- 
natives the  defendants  have  in  fact  performed.  They 
have  found  parties  able  to  perform  the  contract,  and 
^vho,  by  accepting  the  transfers,  have  assented  to 
stand  in  the  position  of  buyers,  and  have  bound 


25 

themselves  to  the  performance  of  all  the  remaining 
obligations  of  the  contract.  While,  therefore,  we 
agree  that  the  defendants  would  not  have  satisfied 
the  exigency  of  the  contract  as  qualified  by  the  usage 
by  merely  giving  in  the  names  of  parties  able  to  carry 
out  the  contract,  unless  those  parties  had  placed  them- 
selves under  the  same  obligations  as  they  themselves 
were  under,  yet,  as  soon  as  they  produce  persons  who 
paid  the  price  and  accepted  the  transfers,  and  thereby 
took  upon  themselves  the  ulterior  liabilities  of  the 
contract,  they  had  done  all  which,  according  to  the 
contract,  they  undertook  to  do.  If,  then,  the  case 
had  rested  here,  and  all  that  appeared  had  been  that 
the  defendants  had  tendered  parties  able  and  wilhng 
to  pay  for  and  accept  the  shares,  we  should  have  been 
prepared  to  hold  that  the  defendants  had  satisfied  the 
contract  they  had  entered  into  and  were  exonerated 
from  further  liability” 

It  is  submitted  that  Walker  v.  Bartlett,  25  Law 
Journal,  Ch.  263,  ought  to  be  conclusive  as  to  the 
liability  of  the  defendants.  In  that  case  there  was  a 
sale  of  mining  shares  with  a blank  transfer,  and  it 
was  held  that  the  defendant  was  not  bound  to  re- 
gister the  transfer  in  his  own  name  as  owner,  since 
the  leaving  the  name  of  the  transferree  in  blank 
shewed  that  it  was  the  intention  of  the  parties  that 
the  defendant  might  liave  the  power  of  transferring  his 
right  in  the  shares  to  any  other  person.  But  it  was 
held  also  that  there  was  an  implied  contract  by  the 
defendant  to  indemnify  the  plaintiff  against  the  con- 
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sequences  of  suffering  the  plaintiff’s  name  to  remain 
on  the  register  after  the  plaintiff  had  done  all  in  his 
! po^7er  to  convey  a perfect  title  in  the  shares  to  the 

ii  defendant.  The  contract  in  this  case  was  substantially 

I 

I"’  the  same  as  in  the  Stock  Exchange  cases,  viz.,  the 

cor  tract  enabled  the  defendant  to  get  the  shares 
registered  in  his  own  name,  or  in  that  of  some  other 
I pel  son  to  whom  he  might  sell  them,  and  the  only 

> difference  is,  that  as  a blank  transfer  could  not  law- 

ful, y be  executed,  the  name  on  the  Stock  Exchange  is 
fill,  id  in  by  the  brokers  at  the  request  and  by  the 
j dir  3ction  and  for  the  convenience  of  the  buyer,  such 

cor  rse  of  deahng  being  the  established  usage  for 
tht  more  conveniently  carrying  out  of  the  con- 
* tracts  between  the  members  of  the.  Exchange,  and 

it  never  was  intended  by  anybody  that  any  contract 
of  sale  should  be  made  by  each  transferror  with  his 
trt  nsferree.  In  Walker  v.  Bartlett,  if  the  name  of 
th.)  transferree  had  been  inserted  in  the  blank 
transfer  by  Bartlett,  it  would  have  been  done  by 
Walker’s  authority,  as  the  blank  transfer  was  given 
to  Bartlett  for  that  purpose ; and  supposing  this  to 
ha 76  been  done  by  one  agent  authorised  for  that  pur- 
pose, what  difference  does  it  make  that  it  was  done 
by  another  agent  duly  authorised  ? viz.,  the  broker  of 
th. ; transferror.  And  the  case  surely  cannot  turn  upon 
th  i question  whether  such  name  was  ever  brought  to 
th  3 knowledge  of  the  transferror.  It  clearly  was  not 
ev3r  brought  to  his  knowledge  for  the  purpose  of 
making  any  new  contract,  but  merely  for  the  pur- 
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pose  of  the  transfer  of  the  shares  to  the  transferree  as 
the  jobber’s  nominee.  And  again,  if  the  name  is  in- 
serted in  the  transfer  by  the  authorised  agent  of  the 
transferror,  he  is  as’  much  bound  by  it  as  if  inserted 
by  himself  To  hold  that  the  transfer,  to  whomsoever 
made,  releases  the  intermediate  bargains,  is  in  effect  to 
divide  each  contract  into  two  parts — one  as  to  the 
payment  or  receipt  of  the  purchase-money  on  the 
account  day  of  the  different  prices  by  each  buyer  and 
seller,  and  the  other  as  to  the  devolution  of  the  shares 
and  the  consequences  of  such  devolution.  It  comes 
to  this  — that  the  shares  may  come  from  anybody 
and  go  with  the  liabilities  to  anybody  — in  other 
words,  the  contracts  are  made  with  known  persons  as 
to  the  moneys  to  be  paid  or  received  on  each  account 
day,  and  as  to  the  devolution  of  the  rights  or  liabilities 
under  the  shares  with  persons  unknown  at  the  date  of 
the  contract,  but  to  be  afterwards  developed  by  the 
balancing  of  each  account  at  the  Stock  Exchange  ; or 
in  other  words,  it  is  to  make  a bargain  which  un- 
questionably is  a real  bargain  between  each  buyer  and 
seller  as  to  all  the  risks  and  benefits  of  the  shares  into 
a bargain  between  them  only  as  to  the  purchase-money 
to  be  paid  on  the  account  day,  but  no  real  bargain  at 
all  between  them  as  to  the  risks  of  the  shares  if  the 
nominee  suffers  them  to  remain  in  the  name  of  the 
seller — in  other  words,  it  is  to  treat  the  usage  which 
is  established  as  a convenient  mode  for  the  payment 
or  delivery  of  the  shares  as  nullifying  one  of  the 
material  conditions,  and  in  shares  where  money  is  paid 
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to  ^et  quit  of  the  risk  of  holding  them,  the  only 
ma  terial  condition  of  the  bargain.  This  is  so  con- 
tra] y to  sound  reasoning,  that,  to  say  the  least,  the 
cases  require  serious  re-consideration. 

Perhaps  the  true  explanation  of  the  difficulty  is 
that  the  Stock  Exchange  Pules  were  only  framed  for 
the  convenient  settlement  of  each  account,  and  were 
nev  er  intended  to  affect  ulterior  liabilities, 

G 'he  fact  that  special  bargains  are  made  at  a special 
price  for  registration,  whether  in  a particular  name  or 
not  does  not  really  affect  the  general  question  as  to 
the  bargains  actually  made  according  to  the  usages  as 
general  bargains  ; and  it  may  be  right  to  hold,  as  was 
held  in  Walker  v.  Bartlett,  in  the  Exchequer  Chamber, 
tha:  there  is  no  agreement  for  registration,  and  yet 
tha  3 there  is  an  agreement  to  indemnify  against  the 
consequences  of  suffering  the  shares  to  remain  regis- 
ter id  in  the  name  of  the  vendor. 

There  are  one  or  two  other  cases  which  it  is  neces- 
sary to  notice. 

The  case  of  Sheppard  v.  Murphy,  in  Ireland,  16 
Weekly  Peporter,  948,  on  Appeal,  reversing,  as  I 
think,  the  correct  judgment  of  Vice-Chancellor 
Chntterton  on  this  point,  may  be  disposed  of  by  the 
obs(irvation  that  it  proceeds  upon  the  same  fallacy 
abo^e  adverted  to  as  to  the  transfer  of  the  contract 
made  at  one  price  to  a vendee  who  made  his  contract 
at  i mother  price. 

iLud  then  there  is  the  case  of  Shaw  v.  Fisher,  5 De 
Ge::,  M.  & G.,  596,  adverted  to  in  the  judgment  of 
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the  Court  of  Appeal  in  Chancery,  as  supporting  their 
j udgment ; and  this  case  may  be  said  to  have  turned 
upon  the  particular  facts  of  the  case,  and  if  the  facts 
had  been  as  they  are  in  Stock  Exchange  cases.  Lord 
Cranworth’s  judgment  is  really  in  favour  of  the  view 
taken  in  these  observations.  In  Shaw  v.  Fisher,  Fisher 
was  the  purchaser  at  an  auction,  and  Carmichael  a 
sub -vendee  at  another  auction  from  Fisher,  and  a con- 
veyance had  been  executed  by  Shaw  to  Carmichael, 
the  sub-vendee : there  were  other  facts  which  it  is 
unnecessary  to  advert  to  here.  Lord  Cranworth  is 
reported  to  have  said,  “ It  struck  me  at  one  time  as 
possible  that  there  might  be  no  defence,  because,  if  the 
assignment  to  Mr.  Carmichael  had  not  been  an  assign- 
ment by  way  of  transfer  to  him,  but  merely  an  assign- 
ment at  the  instance  of  the  purchaser,  who  might  have 
said,  ‘ I wish  you  to  convey  these  shares  to  Mr.  Car- 
michael for  me,  in  pursuance,  as  it  were,  of  some  arrange- 
ment between  me  and  Mr.  Carmichael,’  then  there 
might  have  been  no  bar  to  any  relief  against  Mr.  Fisher, 
because  what  the  plaintiff  had  been  doing  would  have 
been,  as  it  were,  in  the  capacity  of  an  agent  of  the 
person  from  whom  Mr.  Carmichael  purchased.”  His 
Lordship  concludes  by  saying,  that  that  was  not  the 
history  of  the  transaction  in  Shaw  v.  Fisher. 

It  is,  however,  respectfully  submitted  that  it  is  the 
history  of  every  transaction  completed  according  to 
the  usages  of  the  Stock  Exchange.  The  transferror, 
in  conveying  to  the  nominee  of  his  vendee,  does  not 
couvey  in  pursuance  of  any  contract,  express  or  int- 
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made  by  such  transferror  with  such  nominee, 
bui.  in  pursuance  of  his,  the  transferror’s,  own  contract 
wil  h his  vendee ; and  in  mahing  the  conveyance  he 
rea  lly  acts,  as  it  were,  as  the  agent  of  his  vendee ; 
wli3n  payment  is  made  to  him  by  his  vendee,  he 
bet  omes,  in  fact,  a trustee  for  his  vendee,  and  is  bound 
to  3onvey  the  shares  to  whomsoever  his  vendee  shall 
dirict  him  to  convey  them. 

^Ind  this  brings  me  to  notice  a case  which  seems  to 
ha\  e been  decided  upon  this  principle,  viz.,  the  ease  of 
Paitie  V.  Hutchinson,  37  Law  Journal,  Chancery,  485, 
dec  tied  on  Appeal  by  the  Lords- Justices  Wootl  and 
SeLvyn,  affirming  the  judgment  of  Vice-Chancellor 
Str  art. 

The  plaintiffs,  who  were  jobbers  on  the  Stock  Ex- 
chaage,  having  contracted  to  buy  certain  shares  in  a 
con  pany,  which  were  standing  in  Cruse’s  name,  agreed 
to  f ell  the  same  to  the  defendant’s  brokers,  who  then 
did  not  disclose  their  principal’s  name.  On  the  name 
day,  the  defendant’s  name  was  given  by  his  brokers 
to  the  plaintiffs.  The  transfer  was  prepared  by 
Cntse’s  broker  to  the  defendant,  and,  duly  exe- 
cut3d  by  Cruse,  was  handed,  with  the  certificates,  by 
his  brokers,  according  to  the  practic^e,  to  the  defen- 
dant’s brokers,  who  paid  his  purchase-money  to 
Crrse’s  broker.  The  defendant  refused  to  execute  the 
transfer,  and  the  plaintiffs  filed  a bill  for  specific 
perbrmance  of  their  contract  with  the  defendant’s 
bro  kers  ; but  before  the  cause  came  to  a hearing,  the 
con  pany  was  ordered  to  be  wound  up  under  the 
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supervision  of  the  Court.  It  was  held,  affirming  the 
decision  of  Vice-Chancellor  Stuart,  that  the  plaintifis 
^Yere  entitled  to  a decree  for  specific  performance,  a 
variation,  however,  being  made  in  the  decree  by  a 
direction  to  the  defendants  to  indemnify  the  plaintiffs, 
the  jobbers,  against  any  calls. 

Everything  occurred  in  Paine  v.  Hutchinson  which 
in  Cole  v.  Bristowe  was  held  would  discharge  the 
jobbers,  and  yet  they  were  held  not  to  have  been 
discharged  from  their  contract  with  their  sub-vendee, 
but  entitled  to  a specific  performance  thereof,  together 
with  indemnity  for  subsequent  calls. 

The  then  Lord- Justice  Wood,  now  Lord  Hatherley, 
says  : — “ When  the  bill  was  filed,  there  was  as  clear 
a case  for  specific  performance  as  one  can  well  con- 
ceive. There  were  the  shares  bought ; they  stood 
originally  in  Cruse’s  name,  but  from  the  moment  they 
w^ere  bought,  on  the  18th  of  November,  they  became 
the  property  in  equity  of  the  plaintiffs,  and  Cruse  was 
a mere  trustee  for  them.  There  was  nothing  to  pre- 
vent their  selling  that  which  was  held  in  trust  for 
them,  just  as  much  as  if  it  had  been  vested  in  them- 
selves upon  the  completion  of  a legal  transfer.  Having 
sold  the  property  to  Hutchinson,  they  take  every  step 
necessary  on  their  part.  I am  clearly  of  opinion  that 
Hutchinson  authorised  Railton  to  buy. — [His  Lord- 
ship  examined  the  evidence  as  to  the  authority  of 
Bailton  and  the  London  broker  to  buy,  arriving  at  the 
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they  are  liis.  He  had,  however,  it  appears,  some  other 
dealings  or  transactions  with  which  Railton  had 
nothing  to  do,  nor  had  the  plaintiffs,  in  which  he 
wished  to  dispose  of  the  shares  to  sorae  other  person. 
He  bad  sent  to  him  the  actual  transfers  made  out  in 
his  lame,  as  early  as  the  17th  and  18th  of  November  ; 
and  we  find  him  on  the  21st  of  December,  more  than 
a m Dnth  afterwards,  raising  no  question  at  all  of  their 
hav;  ng  been  in  that  form,  except  its  being  convenient 
for  saving  a stamp,  and  for  some  other  arrangements, 
that  his  own  name  should  not  appear.  That  being 
so,  gnd  the  contract  being  perfectly  complete  when 
the  ^ill  was  filed,  of  course  the  plaintiffs  were  entitled 
to  their  decree  for  an  acceptance  by  the  defendant  of 
the  shares,  they,  the  plaintiffs,  on  their  part  being 
bound  to  transfer  them.  The  shares  stood  in  the 
namss  of  trustees  for  the  plaintiffs,  who  sold  with  the 
lega . estate  outstanding,  and  it  was  their  business  to 
get  : n that  legal  estate — that  is,  to  obtain  a transfer 
to  tl  e defendant,  and  the  defendant  on  his  part  was 
boui  d to  accept  the  transfer.” 

It  seems  impossible  that  Paine  v.  Hutchinson  can 
stall*  1 consistently  with  Coles  v.  Bvistowe.  The  trans- 
ferree  can  only  be  liable  to  one  suit  for  specific 
performance  and  indemnity.  If  he  has  accepted 
Cruse,  and  Cruse  has  accepted  him,  according  to 
Colej  V.  Bristowe  the  jobbers  woidd  be  discharged, 
and  it  is  submitted  that  the  transfeiTee  cannot  be 
held  liable  to  both  the  transferror,  not  his  vendors,  and 
also  to  the  jobbers,  his  real  vendors, 
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And,  lastly,  there  is  the  case  of  Cruse  v.  Paine,  3 7 
Law  Journal,  Chancery,  711,  where  the  jobbers  were 
held  liable  on  their  contract  to  indemnify  their  vendor, 
notwithstanding  that  such  vendor  had  transferred  the 
shares  and  certificates  to  Hutchinson  by  the  direction 
of  the  jobbers.  Yice-Cliancellor  Giffard,  now  Lord- 
Justice,  held  that  there  was  no  foundation  for  the 
contention  that  Cruse  had  made  a new  contract  witli 
Hutchinson,  the  transferree. 

It  is  respectfully  submitted,  in  conclusion  of  the 
cases  in  the  Courts  of  Appeal,  that  the  true  view  of 
Stock  Exchange  Contracts  is  that  suggested  by  Lord 
Cranworth  in  the  above-mentioned  case  of  Shaw  v. 
Fisher,  and  afterwards  taken  by  the  present  Lord 
Chancellor,  Lord  Hatherley,  when  Lord- Justice,  and 
Lord- Justice  Selwyn,  in  the  above-mentioned  case  of 
Paine  v.  Hutchinson,  viz.,  that  on  payment  of  the 
purchase-money  by  the  buyer  or  his  agent,  the 
seller  becomes  a trustee  for  his  buyer,  and  is 
bound  to  convey  as  he  may  direct,  and  in  so  doing 
he  in  nowise  releases  his  buyer  from  his  liability  to 
indemnify  his  seller  for  calls  so  long  as  the  shares  are 
suffered  by  the  buyer  s nominee  or  vendee  to  remain 
in  the  seller  s name. 

If  this  view  is  correct,  it  follows  tliat  the  Stock 
Exchange  usage,  that  the  seller  shall  transfer  accord- 
ing to  the  directions  of  the  buyer,  is  nothing  more 
than  equity  would  require  him  to  do,  and  that  the 
only  erroneous  point  in  the  Stock  Exchano-e  usao-e  is 
the  false  statement  made  in  the  transfer  that  the 
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cons  ideratioa  therein  mentioned  has  been  paid  by  the 
tran  derree  to  the  transferror,  instead  of  the  true  states 
merit  that  the  transferror  had  sold  to  a jobber,  and 
that  by  the  jobber  s directions  he  transfers  the  shares 
to  t'  le  last  sub-purchaser  at  the  price  at  which  he  had 
puivliased  the  same. 

I } also  follows  that  the  cases  of  Grissell  v.  Bristowe, 
and  Coles  v.  Bristowe,  as  decided  on  Appeal,  cannot  be 
supj  )orted. 

S ) long,  however,  as  they  remain  unreversed  and 
unq  lestioned  hy  the  Stock  Exchange  Committee,  every 
prudent  seller  of  shares,  involving  possible  future 
calh,  should  avoid  the  Stock  Exchange  Market, 
unh  ss  his  broker  will  specially  undertake  to  find  him 
a satisfactory  transferree,  both  responsible  and  able  to 
coni  ract,  lest  haply — it  may  be  long  afterwards — he 
should  find  himself  a contributory  in  Chancery  for 
heavy  calls,  and  his  alleged  sale  on  the  Stock  Ex- 
change Market  only  “a  mockery,  a delusion,  and  a 
snai  e.’' 


JAMES  J.  ASTON. 


■>:,  Middle  Temple  Lane 
January,  1869. 


APPENDIX. 


The  following  Article  appeared  in  the  Economist  of 
12th  December,  1868  : — 

THE  STOCK  EXCHANGE  USAGE  AS  TO  DEALING 
IN  THE  SHARES  OF  LIMITED  LIABILITY 

COMPANIES. 

The  decisions  of  the  Exchequer  Chamber,  and  of  the-  Lord 
Chancellor  in  the  cases  of  Grissell  Bristowe  and  Colea  v- 
Bristowe  have  given  great  satisfaction  on  the  Stock  Exchange. 
This  is  not  to  be  wondered  at.  An  interpretation  has  been  placed 
on  the  usage  in  dealings  there  which  makes  it  very  safe  for  job- 
bers to  handle  a class  of  shares  that  might  otherwise,  if  recklessly 
dealt  in,  have  brought  upon  them  very  serious  responsibilities. 
If  the  judgments  are  not  reversed  on  appeal  they  may  henceforth 
deal  almost  as  freely  in  the  shares  of  insolvent  companies  or  com- 
panies approaching  insolvency  as  in  shares  involving  no  danger 
of  liability.  AVe  are  not  sure,  however,  that  what  is  convenient 
and  satisfactory  on  the  Stock  Exchange  will  be  equally  so  to  the 
public.  The  question  is— Who  is  to  indemnify  a seller  of  shares 
in  an  insolvent  company  when  his  sale,  through  no  fault  of  his, 
is  not  completed  by  the  registration  of  the  transfer?  The  Courts 
have  decided  that  the  person  to  indemnify  him  is  not  the  jobber 
with  whom  he  dealt  immediately  through  his  broker,  and  they 
indicate  the  ultimate  vendee  according  to  the  Stock  Exchange 
rule  as  the  person  who  is  liable.  Is  the  rule  thus  established  as 
convenient  for  the  seller  as  it  is  for  the  broker  and  jobber,  and 
does  it  really  meet  the  equity  of  the  case? 
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T1  e rule,  it  should  he  observed,  is  entirely  7iew.  The  decision 
virtually  is  that  when  a jobber  buys  shares  he  does  not  really  buy 
then  — he  only  does  so  conditionally  on  his  not  finding  a person 
willi  ig  to  become  an  actual  purchaser.  To  put  it  another  way — 
the  { eller  employs  him  to  dispose  of  the  shares,  and  a minimum 
pric(  is  agreed  upon,  the  jobber’s  commission  being  what  he  can 
mah  J out  of  them  beyond  that  price,  for  which  in  return  he  comes 
und<  r the  obligation  to  take  the  shares  himself  if  he  cannot  find 
another  purchaser.  He  is,  in  fact,  a kind  of  broker,  receiving  a 
varying  commission,  and  undertaking  greater  responsibility  to 
thos3  who  employ  him  than  the  ordinary  ])rofessional  broker. 
Xou  in  the  majority  of  Stock  Exchange  transactions  this  would 
not ; natter.  It  would  be  of  no  consequence  to  a seller  to  whom 
he  n ight  be  called  on  to  assign  the  shares,  so  long  as  he  got  the 
mon3y.  It  might  be  to  the  jobber;  it  might  be  to  the  nominee; 
in  either  case  the  liability  of  the  jobber  to  pay  the  price  was  a 
certi  inty,  and  as  the  shares  were  not  parted  with  till  the  price 
was  paid  the  seller  had  every  security.  It  is  only  when  the 
shar  3S  carry  with  them  a liability,  when  the  important  thing  for 
the  seller  is  not  the  price  but  the  liability  he  gets  another  to 
relieve  him  from,  that  the  point  becomes  of  any  consequence;  and 
ever  then  it  is  only  when  companies  are  becoming  insolvent  and 
thei  • insolvency  prevents  the  registration  of  the  transfer  that  the 
peri  arises.  The  seller  must  then  know  to  whom  his  sale  is 
mad  9.  But  this  is  to  say  that  the  peculiar  meaning  given  to  the 
cont  ract  with  the  jobber  could  not  have  been  thought  of  until  two 
yeais  ago.  The  companies  with  shares  carrying  liability  could 
not  exist  in  any  numbers  until  1862,  and  it  was  not  till  1866, 
that  the  liability  in  fact  became  a serious  matter.  Until  then  the 
rest  It  was  the  same  whether  the  contract  with  the  jobber  was  an 
out-and-out  sale  or  not, — whether  he  was  a real  buyer  or  a 
coni  ingent  one,  or  a quasi-agent,  or  whatever  the  decisions  just 
give  a determine  him  to  be.  Now  it  is  diiferent,  and  the  inter- 
pretation of  the  jobber’s  contract  in  the  way  stated  carries  with  it 
impu’tant  consequences.  But  note  the  peculiarity.  The  usage 
existed  before  this  particular  class  of  dealings  came  into  existence, 
and  now  it  is  interpreted  to  decide  a point  which  cannot  have  been 
incl  ided  among  the  considerations  of  convenience  which  gave  rise 
to  il.  No  one  had  thought  of  the  matter  until  a seller  found 


himself  required  to  pay  calls,  and  was  forced  to  consider  who 
should  indemnify  him.  There  is  thus  very  little  to  be  considered 
but  the  equity  of  the  matter — what  the  parties  ought  to  have 
meant  when  they  applied  an  old  usage,  without  much  thought 

' perhaps,  to  a new  class  of  transactions. 

^ In  laying  down  the  above  rule — making  the  sale  to  a jobber 

• ouly  contingent — the  judges  seem  to  have  had  in  view  two  con- 
siderations as  determining  its  reasonableness  and  equity.  1.  That 
a jobber,  perhaps  having  a multitude  of  transactions,  could  not  be 
supposed  to  subject  himself  to  all  the  responsibilities  thus  in- 
curred, if  he  was  not  to  be  wholly  relieved  by  finding  another 
purchaser ; and  2.  That  sellers  found  their  advantage  in  the  rule, 
as  nothing  else  would  make  it  safe  for  jobbers  to  interfere  at  all, 
and  the  intervention  of  jobbers  secured  a better  market.  They 
thus  allege  that  the  convenience  of  the  seller  is  consulted 
sufficiently.  But  we  can  hardly  accept  the  statements  without 
qualification,  while  several  matters  appear  to  have  been  over- 
looked. 

Our  objection  is  that  the  jobber  is  made  so  safe  that  the 

* market  in  such  shares  may  be  closed  altogether.  The  sale  to  a 

jobber,  as  the  seller  looks  at  it,  becomes  rather  a dubious  sort  of 
transaction.  It  is  a sale  which  may  or  may  not  be  a real  one, 
according  to  circumstances.  If  he  could  always  look  to  the  first 
purchaser,  he  would  understand  what  was  done  ; but  by  this  rule 
there  is  ample  provision  for  doubts.  By  accepting  the  nominee, 
or  nominee  of  the  nominee,  the  seller  is  to  relieve  the  jobber ; 
but  disputes  must  arise  as  to  what  acceptance  is,  or  when  it 
should  take  place.  A contradiction  between  the  two  judgments 
is  here  very  instructive.  The  Eord  Chief  Justice  in  the 
Exchequer  Chamber  says  that  the  usage  must  be  “understood  as 
claiming  for  the  jobber  a right  to  transfer  the  contract  and 
claim  exemption  from  liability  in  respect  of  it,  only  on  his  giving 
the  name  of  a buyer  to  whom  the  seller  has  no  fea^onahle  gvound 
to  ohjectr  The  Lord  Chancellor,  on  the  contrary,  appears  to 
contemplate  the  possession  by  the  seller  of  an  absolute  veto 
on  the  jobber’s  nominees.  He  says:— “In  our  opinion  the 
liability  of  the  defendants  [the  jobbers]  continued  entire  and 
unbroken  until  there  was  an  acceptance  by  the  plaintifi’,  by  the 
preparation  and  execution  of  the  transfers,  of  the  names  sent  in 
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by  the  defendants  as  purchasers,  and  until  ther6  was  an  accept- 
ance ( f the  shares  by  the  purchasers  through  the  delivery  to 
their  1 rokers  of,  and  payment  by  their  brokers  for,  the  transfers 
and  certificates  of  the  shares.”  AV"e  believe  there  is  only  con- 
fusion here,  and  that  the  Lord  Chancellor  meant  to  agree  through- 
out  wi:h  the  Lord  Chief  Justice ; but  the  result  is  a serious  doubt 
as  to  vvhat  right  a seller  would  have  to  object  to  a purchaser. 
AVhat  is  a seller  to  understand  hencefortli?  Can  he  keep  the 
jobber  bound  until  he  accepts  some  other  purchaser  ? Or  is  the 
jobber  relieved  by  naming  a person  whom  the  seller  ought  to 
accept  ? The  Lord  Chancellor  appears  to  be  for  the  first  alter- 
native, and  the  Lord  Chief  Justice  for  the  second.  Of  course 
tliere  i rould  be  no  contradiction  where,  as  in  the  cases  decided, 
the  uLimate  vendee  had  been  accepted but  the  point  is 
certain  to  arise  in  future  when  new  transactions  are  engaged  in. 
In  any  case,  if  the  version  of  the  Lord  Chief  Justice  is  accepted, 
doubt  ■'  cill  be  inevitable.  What  would  be  a reasonable  objection 
to  a purchaser?  This  is  the  sort  of  question  a seller  will  have  to 
conside  r,  instead  of  making  an  out-and-out  sale  once  for  all  to  a 
jobber. 

The  ( langer  of  having  to  decide  such  questions  is  aggravated  by 
the  dif  acuity  of  the  inquiry  itself.  If  a selhir  goes  into  the 
market  he  may  deal  with  a man  known  to  him,  or  with  a man 
whom  1 is  broker  knows,  but  how  is  he  to  make  inquiries  about  a 
comple  e stranger  ? The  idea  of  the  Court  is  that  the  seller’s 
broker  will  make  the  inquiry,  but  practically,  as  the  Solicitors 
Journa  has  pointed  out,  this  is  not  to  be  expected.  The  broker 
will  tal  e care  to  give  notice  to  his  client  that  he  specially  refuses 
to  undii’take  the  responsibility.  The  seller  will  thus  have  to 
inquire  himself,  and  as  a rule  he  will  either  have  to  accept  any- 
body 01  run  the  risk  of  making  an  “unreasonable  objection.”  In 
this  way  we  think  the  decision,  by  making  jobbers  too  safe,  will  in 
efi'ect  c ose  the  market  to  sellers.  They  will  not  care  to  make 
apparert  sales  which  there  is  only  a chance  of  making  real;  and 
thus  th()  supposed  convenience  of  the  rule — that  it  gives  them  a 
readier  narket — disappears. 

A stf  tement  of  Chief  Baron  Kelly  bearing  on  this  point  appears 
a little  surprising.  He  seemed  to  have  rather  a prejudice  against 
sellers—  -to  fancy  that  it  was  rather  the  business  of  the  Court  to 


39 


give  them  difficulties  in  disposing  of  their  shares,  instead  of  per- 
mitting brokers  and  jobbers  to  share  them,  “Surely,”  he  saidi 
“there  is  nothing  unreasonable  or  unjust  in  subjecting  to  Avhat- 
ever  degree  of  trouble  and  risk  may  attend  such  a transaction 
the  seller  of  shares,  which  are  often  worse  than  valueless,  which 
he  is  glad  to  part  with  at  an  almost  nominal  price,  or  at  a premium 
paid  to  the  buyer  for  taking  them,  and  which  have  become  the 
symbols  not  of  a title  to  profits  and  dividends,  but  of  a liability 
to  losses  and  calls.”  We  confess  it  appears  to  us  The  ^raost 
natural  thing  in  the  world  that  a man  should  wish  to  part  with 
almost  valueless  shares,  and  that  there  is  nothing  reprehensible  in 
it.  It  is  no  reason  whatever  for  giving  a certain  meaning  to  the 
terms  of  the  contracts  he  makes,  and  insisting  that  when  he  thinks 
he  has  made  a sale  to  a responsible  buyer  he  should  take  the  risk 
and  trouble  of  inquiring  about  a third  party.  The  meaning  of  the 
contract  may  have  been  that  he  should  malce  the  inquiry',  but  the 
nature  of  the  article  he  sells  is  no  reason  for  throwing  a duty  on 
him  which  would  not  otherwise  be  obligatory. 

Our  conclusion  then  is  that  the  interpretation  of  the  usage  is  not 
reasonable  or  equitable — that  the  reasons  assigned  are  insuflicient. 
and  that  the  convenience  of  the  seller  has  been  especially  over- 
looked. We  must  add  that  by  the  adoption  of  the  opposite  rule 
we  do  not  see  that  any  great  inconvenience  would  result.  Suppose 
that  the  usage  is  not  inconsistent  with  the  notion  of  a complete 
contract  of  sale  at  each  dealing,  and  that  in  executing  a transfer 
to  a buyer’s  nominee  the  seller  is  only  fulfilling  his  original  con- 
tract,  that  in  fact  he  has  nothing  to  do  with  the  ultimate  vendee 
at  all — what  then  ? What  real  inconvenience  would  be  suffered  ? 
Of  course  all  those  who  dealt  would  have  to  take  care  what  they 
were  doing.  In  a series  of  buyings  and  sellings — a chain  (if 
transactions — it  would  be  necessary  to  remember  that  each  link 
was  complete  in  itself;  that  full  responsibility  was  incurred  by  all 
the  buyers,  just  as  the  successive  indorsers  of  a bill  are  respon- 
sible. But  there  is  nothing  unusual  or  extraordinary  in  such  an 
arrangement.  Jobbers  would  doubtless  be  cliarv  of  meddlino- 
with  such  shares, — as  we  suppose  they  yvere  in  the  present  case 
to  some  extgnt,  not  being  quite  sure  of  the  interpretation  now 
given, — but  we  do  not  suppose,  as  the  Courts  have  inferred,  that 
the  transactions  would  be  prevented  altogether.  To  whatever 
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exient  they  were  engaged  in  they  would  he  certain — everyone 
wc  aid  know  who  was  to  he  responsible.  Holders  of  shares  might 
ha  ^e  somewhat  more  difficulty  in  getting  rid  of  them,  but  the 
sal  es  would  be  real  and  not  illusory,  and  this  advantage  would  far 
m(  re  than  compensate  any  loss  of  price  compared  with  what  might 
be  obtained  in  a sham  market. 
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